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Dear Mr. Herman,

By and through the undersigned counsel, this Response to the Complaint designated as
Matter Under Review No. 6501 is submitted on behalf of Brunner For Senate, Larry Legrand, in
his capacity as Treasurer of Brunner For Senate, and John Brunner. For the reasons set forth
below, the Commission should find no reason to believe that any respondent violated the Federal
Election Campaign Act of 1971, as amended (the “Act” of “FECA”), and the Commission
should dismiss the Complaint.

The Camplainant alleges that John Branner “has condusted an active campaign while
malnngimneofhureqmredﬁlmgsthhtheFedemlElecuonComm:sslon, in violation of
FECA'’s provisions requiring candidates for federal office to register and report with the
Commission. The Complainent acknowledges the testing the waters regulations at 11 C.F.R.
§§ 100.72 and 100.131, but ecroneously concludes that those regulations do not apply here.

L F d

The Complainant, the Missouri Democraisc Statt Commmittee, filed this uompiaint on
September 29, 2011, and immediately issued a press release. They appear to have done so based
on a statement marle on September 28 by Jobn Hancock that Mr. Brunner “will be making a
major announcement Monday moring about his political future.” Media reports of the
Complaint appeared the same day the Missouri Democratic State Committee claimed to have
filed it (September 29, 2011)." The Complaint was not received by the Commission until
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October 6, well after the Missouri Democratic State Committee had achieved its intended
purpose of generating media coverage. Nevertheless, the Respondents are left with no choice but
to take serlously this press fodder masqumading @ a forma! oomplaint and file a respense.

John Brunner announced his candidacy for the U.S. Senate on October 3, 2011. Mr.
Brunner and his camipaign filed a Statemeat af Organization (Form 1) asd Sitstement of
Candidecy (Faren 2) an the same d=td (Octoher 3, 2011). Asiequired by Commmission
regulatiams, Respondents will disclose ail of Mr. Brunner’s pre-candidacy finmial activity an
the committee’s first disclosure report. That report will show that Mr. Brunner did not engage in
any fundraising efforts for a potential candidacy, and all testing the waters expenses were paid
from Mr. Brunner’s personal funds.

IL icabfe Scamauid

Three recadt enforeancnt matoes interpreted and applied the testing the waters
regulations. As the Commission explained,

Under the Act, an individual becomes a candidate for federal office when the individual
has received or made contributions or expenditures in excess of $5,000, 2 U.S.C.

§ 431(2), and then has fifteen days to file a Statement of Candidacy with the
Commission, 2 U.S.C. § 432(e)(1). An individual who has not yet decided to run as a
federal candidate may “test the waters” prior to declaring candidacy. 11 C.F.R.

§§ 100.72 and 100.131. While testing the waters, the individual nesd net file reports with
the Comanission disclosing money eeceived anid sgemt, although all such actirity ix
subject ® the Acx’s limitn and profiibations. &7 If the individual becoones a candidate, all
such finanrial activity annst be repaciad. &l '

During the “testing the waters™ periad, an individual may, among ather things, conduct
polls, make telephone calls, and travel to determine the viability of the potential
candidacy. /Jd. Commission regulations provide that certain activitics may indicate that
an individual has decided to become a federal candidate and is no longer testing the
waters, such as: rurming goneral politianl advertising; raising funds in excess of that
which would be rewsunably meamired fisr exploratory asiivities; making or authorivieg
writtaa o5 nral statements safawing te the indiwidual as a condideie; conducting activities
in clase proximity ta the oleetien; and tgking actinn to qualtfy for the baliot sader atate
law. 11 C.E.R. §§ 100.72(b) and 100.131(b).

MUR 5934 (Thompsan), Statement of Reasons of Vica Chaimnian Petersen antd Commissiaaers
Hunter, McGakn, and Wointraub at 1-2. See also MUR 5930 (Schuring), Statement of Reasons
of Vice Chairman Petersen and Commissioners Hunter, McGahn, and Weintraub at 1-2.
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In MUR 5945 (Lalor), five Commissioners appear to have employed the same basic test
for determining whether an individual is “testing the waters” or has actually decided to beconre a
candidste, alttrough not all £ve Coxmnissioness canre to the samre result. Commiwvioners
Petersen, Hunter, end McGahn Iindioated that “‘a definitive declaration of prasmt intent tb sagk
fedensl affire” was neoassary to legally comave an individmat from thy amisit of the textmg the
watan; provigigns. MUR 5945 (Lalac), Stetoment of Reasors af Vice Cheizaun Peteraon antl
Commissioners Hunter and McGahm at 3. Commissioner Weintxeub, writing separately,
considered whether the statements in the recard amounted to “an unambiguous staterment” that
the individual “had made up his mind to run.”> MUR 5945 (Lalor), Statement of Reasons of
Commissioner Weintraub at 2. Commissioner Bauerly indicated her agreement with
Commissioner Weintraub’s analysis. See MUR 5945 (Lalor), Statement of Reasons of
Conunissicner Bauerly (“I suppoited the General Coumsel’s recormendation in MUR 5945 for
the rossoms articulated in Commmissioner Weintraub’s Statement of Reasons.”).

The Compiminint dowr mot uet forth Sxcts dhet demonstrate that Respesdent issurdt sither
“a definitive declaration of present intent to seek federal office” or “an unambiguous statement™
indicating that he “had made up bis mind te run.” Comaplainent conehades, it zm apparent
reference to 11 C.F.R. § 100.72(b)(3), that “[t]he facts clearly show that Brunner has authorized
statements referring to him as a candidate, and hence long ago triggered actual candidacy under
FEC rules.” Complainant, however, does not provide a single example aof an “authorized
statement” referring to Mr. Brunner as a “candidate.”

IIL 1 An
A, Travel

Much of Complainant’s so-called “evidence” is simply unsourced speculation. For
example, Complainant asserts: “Media accounts show that he traveled for more than five months
promoting his nascent candidacy. . . . He traveled to Washington to confer with national
Republicans about his candidacy.” Complaint at 2. This passage from the Complaint includes
no citations or sourcing. While unclear which “imedia accounts show that he traveled for more
than five months promoting Kis nascent candidacy,” Commission regulations make perftctly
clear that travel Is an apprepriate testing the waters activity if “oeudwcted to detenmine whetlrer
an indiwidual sihomid becoms a camsiidate.” 11 C.F.R. §§ 100.72 and 160.131. Complaiomst’s
spaculative astestion that Mr. Brumnar’s teavel was for the jurpeae of “procnting his nasoent
casididacy” is nothing mare thvm Caumplainant’s sonuitgory stetement. No actual ovidence
supparts #he claim. Furthemmore, there is abeclutaly nething imprapes or smusual alsout
“travel[iug) to Washington to confer with netional Republicans” to discuss a patential candidacy.

2 These twn standands am bath gencrally cousistent with the “stalements that enequivacally refer to hanseif as a
candidate” standard referencéd in MUR 5363 (Sharpton), Factual and Legal Analysis at 4.
BIUR 8501, Repone: of Bnoser For Senave
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Doing so in no way suggests that the Respondent had made a determination to run for office.
Furthermore, some of Mr. Bremaer's travel to Washington, D.C., was family-related. Several
family membure live in the Washington area, and during the time period at issue, a grandchild
was born in Bethesda, Maryland.

B. Use of Advisers

Complainant also alleges that the Respondent “hired a prominent Missouri political
consultant, John Hancock, to advise and advacate for him.” Retaining advisers does not, by
itself, remove a potential candidate from the testing the waters regulations. Materials submitted
by the Respondent in MUR 5934 (Thompson) include numerous statements made by individuals
identified as advisers m, or spokestnen for, Senator Thompion. Sew, e.g., Resporse of Friends of
Fred Thempeom, Inc. (Ost. 5, 2007), Exhibit 7 (Politico article stating “Said Mark Corallo, a

spokoxnan for Thompsont...."”).

Mr. Hancock is om estnblished political consultant based in Missouri who is well-known
in political circles. It is readily apparent that someone such as Mr. Hancock would be a valuable
source of information to sameone conzidering running for office in Missouri. As noted ahove,
Senator Thompson relied on advisers and spokesmen during his “testing the waters” period in
2007, at least some of whom were paid. For example, Senator Thompson made a “payment to
New Media Strategies, which tracks blogs and provides strategic advice for dealing with online
media.” MUR 5934 (Thompson), Response of Friends of Fred Thempson, Inc. at 6 fOct. 5,
2007). Ssaztor Thompson also hired field staff daring Ris “testing the waters” stugse. See
Thoinas Bemmnont, Hire yuts run clanwr for Fred Thompson, Fies Moines Remister, Jums 26,
2007 (“Thompson has pigned Andrew Dorr i rerve as his Midsvast politichl disector shbuld the
actor ans! Teniiasse> Republinen mn for the Repmhlican presitisniial nomination in 2008.”) sxd
attached as Exhibit 18 in MUR 5934 (Thampson), Respanae of Friends of Fred Thompsan, Inc.
(Oct. 5, 2007).

In Advisory Opinion 1982-19 (Cranston Presidential Advisory Committee), the

Commission concluded that a presidential exploratory committee could organize advisory groups

to “amalyze, research, discuss and brief Senator Cranston on important public issues such as
foreign policy, national defense, and domestic economic policy,” and generally “provide
information of impertance to Scnator Cranston in kiz possitic pawsidential exmpaign,” amf thet
such aetivity fall “within the ‘teating the waters® exceptinn.” A roteined potitical copsulémnt
serves a substantially similar purpnse. We are awere of no Commission precndent thai suggests
that hiring a palitical consuitant, in and of itself, wevndencethﬂmmhvxdualsnolong«
testing the waters.

MUR 6501, Resporse of Brunwer For Serate
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C. Mr. Brunner’s Statements

Complainant also references news reports indicating that Mr. Brunner said he was “very
serious” (Compinint, Buhibit B), and mmid do sometiting, it is not clesr what, “very spon”
(Compisient, Exhibit A) and “smcn” (Compitint, Exbibit D). Thome stetemserits am sinnlgr to
statements snede by Sonator Fri Thmupsen in 2007 when e tated, “we’ne gaing to he making
a statement shortly that will cure all of that.” MUR 5934 (Thompson), Stassraent of Reasans of
Vice Chairman Petersen and Cammissiozers Hunter, McGahn, and Weintraub at 2.

Complainant asserts that in July, “without recorded dissent, [Mr. Brunner] was
introduced as a candidate for U.S. Senate at the Target BBQ in Springfield.” Complainant
provides no evidence that this occurred; no such introduction is nrentioned in Complaimant’s
Exhibit D, which suppesedly serves as the sibstantiation for the allegation. Evan if this did
oceur, Mc Bummer s ot raspensiitle for fiz svord ohoices mitl clearentumi:nstions of othurs.
Coenmission renmiations indioant thas eady stomements ninsiz nr ssthozizerd by the indfividual ace
relavant to tasting ha wdtem congideretivas. 11 C.F.R. §§ 100.72(b)(3) and 108.131(b)(3).

Complainant’s Exhibit D includes the transcript of an interview with PoliticMO for
which Mr. Brunner sat. The Complaint focuses on a single short quote: “I’m ready to jump right
in.” The transcript, however, reveals that the interviewer did not understand this statement to
mean that Mr. Brunmrer had made a decision to run for office. Immediately after Mr. Brurmer
said, “I’m ready to jwmnp right in,” the interviewer asked him, “What's guing to seal the deal?”
Thes, the pareon to whom Mr. Brunner was antually spesking did sot ustlerstaid his words fo be
anzmmubriuous stmesset vf pregobt ivitot to sexi federai office. The inserviesnyr followed this
quistien with, “ks that guing to e in the memt manth, nent osdpic months, axy idem?” Ciainxing
to be “ready te jumn right in” is simiinr in sature to Fred Thomngison’s shitoment that he vias
“leaving the doar open.,” See Eric Pfeiffer, Actor Thompsonpauders '08 run, Washingtan
Times, March 12, 2007 attachad as Exhibit 2 in MUR 5934 (Thompson), Response of Friends of
Fred Thompson, Inc. (Oct. 5, 2007). Both statements are ambiguous, and neither comes close to
being a definitive declaration of candidacy.

Contrary to Complainnnt’s assestions, Respordent did not “repeatedly déclaref] his intent
to ust his iaggo parsonsi footune to fund his cammign.” Compluint at 2. Cemplsinemt’s Exhibit
B cmmists of am AP atialn that inelwries tie following sentence: “Brunner told the AP that he
would be willing to put some of his own financial fortune into a Senate bid, although he declined
to say how mush. ‘If I believe iz myself, I'd make a contribnsirtn azii hope thet othen feei the
same way,” Brunner said.” Meither the reporter’s charactexization of Brimner’s statement, nog
Brunner’s actual statement, support Complainant’s assertion that Respondent “would uss his
large persanal fortune to fund the campaign.” Complaint a 2, 3. The reporter’s characterization
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is conditional (“would be willing™) and Mr. Brunner’s statement is in the future tense (“I'd make
a contribution™). Neither indicates that a statement of present intent had be¢n made.

Complainant also asserts that “{iJn August, Brunner again was quoted as saying that he
would make @ ‘sizgable’ dogetinn from his large parsenal fortane ® his compaign.” Coplaint
at 4. Thisis fakee. The St. Louis Post-Dispatch mticlo thet Caanplainont reforences daes ot
quate Mr. Brusner making any such statement. Rather, the authar parapheases what Mr. Brunnar
apparently said: “Brunner declined to say how much of his personal wealth he would invest in
his campaign but suggested his contzibution would be sizable.” See Complaint, Exhibit F. What
Complainant falsely characterizes as Mr. Brunner’s quote is actually the reporter’s
characterization, and it is in the future tense (“but suggested his contribution would be sizable™).
The aforementioned sentence is then followed in the atticle by this statement attributed to Mr.
Bruuser: "We're uwt goizg %0 run oul of gas on thiv campuign.” This statement can be inteprited
a mnrtber of differesd ways, the musi resssnable of sthich is tilat Mr. Bruasur weas indicating thu
he would mot run for affice untess he imdami dizt any campaign he uadertook weulil bae
suffisicat funding and aupport. He did nat wast to hegin a campaign anly to “run ont of gas”
befire the end.

Complainant includes an article from The Hill that claims anonymous “sources close to”
Mr. Brunner said that his announcement was “imminent.” The article then informatively adds,
“Brunner’s announcement is likely to come sometime after this week.” Complaint, Exhibit E.
Apparently even the author of the article had doubts that an anouncement was actually
“imminent.” Anomymous ssurcss e certainly net reliable evidence in 4 Comi=tission
enforcessont 1nawer, aud th 2wy ovent, the “somten ciose to” Mr. Brummer appear to luve beun
incoooct. The Hili erthvle was putidishyd Angs:st 10, 2011, Mr. Bmaner’s fontial sunounesmenn
was hardly “bnmisesi” — it camo nearly two montha later.

Mr. Hancock’s reposted statements are gimilar in nature to Mr. Brunner’s. Mr. Haneock

' indicated in July to a reporter that Mr. Brunner would be making an announcement regarding his

intentions “very soon.” See Complaint, Exhibit A. Complainant also draws attention to Mr.
Hancock’s comments about Todd Akin, although this statement says absolutely nothing about
Mr. Brunner’s state of mind with respect to the status of his decision whether to beconre a
candidate. Complaint at 3 and Exhibit C. Mr. Hanwock’s other Statesnent ("I wouldn’t be taliling
to you ff ke wasn’t.”) i vompletsly xiceoid of contuxt. The Kamay City Star article malom it
apper fant this mapnmes wes given to fhe quastion, Is e definifely muwning?, but thn question

- does not appenr in gnatatinn rasrks, mni the sxther ings sat indtivate wkethxr he actially asked

that spesific question. Mr. Hancock oouli very easily have meant thathe would aat be talking to
the reparter nnless Mr. Brunner was seriously considering hecoming a candidate. The article .
itself makes it impossible to determine. Regardless of whatever question was actually asked and
Mr. Hancock’s response, past enforcement matters have all focused on the potential candidate’s

MUR 6501, Responze uf Branner For Reseate
Page 6 of 9




34

own statements, or statements made in the potential candidate’s committee materials (such as
brochures, ooks, or websites). The decision to run fer office was Mr. Brunner’s to make, not
Mr. Hancack’s.

During the time period in question, relatively few statements attributed to the Respondent
actually appeard in the media. In fact, the Complsint compiles virtnatly all of the stant puhlic
record. On Septembor 9, 2011, another article, 2ot included in Compleinant’s submission,
appeared in the Riverfront Times. This article presents a far differant, and far more accurate,
picture of Mr. Brunner’s activities. The Riverfront Times reporter wrote:

It seems like Brumner has been on the verge of entering the race for months now. And
yet, throughout those months he’s kept a steady low profile, his political existence
seemimgly leept alive by Hancock’s stztements snd seposters (such as this one)
speoxiating on hin candidary.

Despite relntive distance foom the press, a lack of public campaigning, and the fact that
nobody's really sure where he stands on key issues, Brunner has emerged as a viable
Republican candidate.

Albert Samaha, (Unofficial) Senate Candidate John Brunner Could Shake Up GOP Primary,
Riverfront Times (Sept. 9, 2011),
http://blogs.riverfronttimes.com/dailyrft/2011/09/john brunner democratic press release.php.

D. Planwing and Preparation
During a July 23 interview, Mr. Brumner reportedly stated:

Here's the real key — this is going to be one of the biggest, toughest campaigns in
Missouri history. Claire [McCaskill] is a brilliant politician, she has great staff and
resources, she’s getting money in from Spielberg, Kevin Klein, you’ve got to look at that
and say, this is something that is going to require great organization, a great team, a lot of
dedicated people, and that’s what we've been doing here for the last 90 days is putting
together the very bast team, the best resources, best orgartization we can find. We've just
aboui gt it saguther nms. Now we’re looking at tie lsunch plam, and that’s wheme we are
right now.

Complaint, Exhibit D.

Nothing in this statement is inconsistent with the testing the waters regulation. Mr.
Brunner acknowledged that a campaign against Senator McCaskill would “be one of the biggest,
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toughest campaigns in Missouri history.” As a result, a “great organization, a great team, ... the
best resources” would be needed to win. A central Factor in deciding whethrer to beconea
candidate is the determindlior: as to whether ene can nctually ssooreblo =m o1gmiizitien that huy
the wesourges needad to witt: Amothes important coneidi:ration, especialiy for politioal
newqosners, is how to introduco yournalf t the puhlia showld you decide ta boonmue a csnsidate
(i.e., the “lemnsh plan™). Al of thiese considarations ave conmistatt wish the couoept of tosting the
waters te determine whether to become a candidate

Preparatory organization building, to be subsequently deployed if the individual decides
to become a candidate, is fully consistent with Commission precedent regarding the testing the
waters regulations. For example, in MUR 5934 {Thompson), four Commissioners concluded
that “sign{ing] a long-term lease on a building in Nashville, Tenmessee to serve as national
headquarters . . . does not dernonstrate that an individual has decided 1o e for office.™ MUR
5934 (Timmpson), Strteneati of Reamens of Vice Chairman Petermm antd Comtissioncrs Himio,
McGahn, and Weintronb 2t 3.

T record in MUR 5934 (Thompson) also contains an article from Politico which
includes the following description of Senator Thompson’s activities:

Adbvisers to Fred Thompson have begun exploring a range of staffing options — including
talking to potential campaign managers — as the actor and former Tennessee senator firms
up his plans to enter the Republican presidential contest, according to people involved in

the conveswations. Thompesn has nt made a final decisiom but is en track to be ready to

anmmnce his coufidecy in Jume or July, hix odvisan say.

[***

On Friday, he’ll have his political coming out (but won't announce) at the annual dinner
of the Lincoln Club of Orange County, Calif., a booking in the heart of Reagan country
that declared GOP presidential aspirants sought aggressively.

Mike Allen, F. Thompson mulling summer decision, Folitico (May 1, 2007),

http://www.politico.oime/hews/stories/0467/3753.itm]. attechnd ws Exnibit 7 in MiJR 5934
(Thompson), Resronse'nf Friends of Funil Thamgnon, Ine. (Oct. S, 2207).

A subsequent miticle noted timt ‘{flozmer U.S. Senn. Fond Thampson will take a major step
towaxd & 2008 run for the White House by ‘testing the waters’ — heginning to raise money and
hire campaign staff as early as Friday, several sources close to Thompson told CNN.” Sources:
Thompson to take big step toward White House Run, CNN, May 30, 2007,

MUR 6581, Resposa of Brener For Semate
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(emphasis added) attuched as Exhibit 13 in MUR 5934 (Thompson), Response of Friends of
Fred Thompuon, Inc. (Oct. 5, 2007).

As noted aboue, another news article reported that “Thompson has signed Andrew Dorr
to serve as his Midwest pofitiazl director should the actar and Tenaesses Republican nm far the
Republican presidential nomination in 2G08.” Themas Beaumont, Hire puts run closer for Fred
Thompson, Des Moines Register, June 26, 2007, and attached as Exhibit 18 in MUR 5934
(Thampson), Response of Friends of Fred Thompson, Inc. (Oct. 5, 2007). In the same article,
“Thompson spokesman Mark Corallo said, ‘It means Senator Thompson will be ready, should he
decide to run, and will have the right team in place to be successful when it’s time to the go to
the caucuses.” /d.

In other words, virtually all of the activities cited in the Complaint as evidence that Mr.
Brunner was in violation of the testing the waters regulations (preparatory organizational
planning, hiring and relying on advisers, tmvecling to Washingten, DC, to consult with purty
leaders, appearing at local party events) were previously found by the Commission, in MUR.
5934, to. be appropriate and permissible testing the waters activities.

IV. Conclusion

For the foregoing reasons, the Commission should find no reason to believe a violation
occurred and dismiss this Complaint.

Sincecely,

A

Jason Torchinsky
Michael Bayes
Counsel to Brunner for Senate
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